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VENBLACK, | NC., CONTEST PRCCEEDI NG
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Docket No. EAJ 85-1
V.
Austin Bl ack Pl ant
SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA)
RESPONDENT

DECI SI ON

Appearances: J. Edgar Baily, Esq., Ceorge V. Gardner, Esq.,
Roanoke, Virginia,
for Contestant;
James B. Crawford, Esq., Ofice of the Solicitor
U S. Departnment of Labor, Arlington, Virginia,
for Respondent;
M. Bobby L. Lawson, Venbl ack, Inc., Raleigh County,
West Virginia,
Represent ati ve of Enpl oyees.

Bef or e: Judge Lasher

This matter arises on the application of counsel for
Cont estant, VenBlack, Inc., for an award of attorney's fees and
costs arising fromtheir representation in a contest proceeding,
VenBl ack, Inc., v. Secretary of Labor, WEVA 84-152-R, and a
rel ated penalty proceeding. Contestant cites Section 204(a) of
t he Equal Access to Justice Act, (EAJA), 28 U . S. C [2412, as
authority for the relief requested and asserts that the
Secretary's position "was not substantially justified." The
Secretary opposes the application on the basis that its position
was substantially justified. Both parties have subnitted a
menor andum i n support of their position

Al t hough the EAJA was repeal ed effective Cctober 1, 1984,
pursuant to a savings provision therein the application was not
vitiated since the underlying contest/penalty proceedi ngs were
initiated before the date of repeal. It should be noted that
there is no provision in the Mne Safety and Health Act of 1977
for an award of attorney fees except in discrimnation cases.

The issue in the underlying proceedi ngs was not whether the
Cont estant should be regul ated by the Secretary of Labor but
whet her the Secretary should wear his OSHA hat or MSHA hat in
doi ng so. The Contestant, the party which ultimtely prevail ed,
took the position that it should be regul ated by OSHA, presumably
a |l ess severe regulating authority than the M ne Safety and
Heal t h Admi ni strati on.
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At the time the matter was in litigation, no judicial or
Conmi ssi on deci sion or authority was in existence which
inevitably or predictably forecast an outcone in favor of
Cont estant, VenBl ack. Indeed, the opposite was true. A
consi derabl e portion of the decision of the Adm nistrative | aw
judge (the undersigned) was spent in distinguishing the case of
Donovan v. Carolina Stalite Conmpany, 734 F.2d 1547 (D.C.Gr.,
1984) whi ch was unfavorable to the position of Contestant and
I ent strong support to the Secretary's. Carolina Stalite appeared
to be the governing precedent throughout the trial stage and nuch
of the post-hearing stage.

The contentions of the Secretary (listed at page 8 of the
ALJ decision) were not unreasonable. Nor can it be said that the
Secretary's action was inconsistent (FOOINOTE. 1) since MSHA had
regul ated Contestant's operation in the recent past al beit under
different conditions.

Significantly, at the end of the ALJ decision, the follow ng
observati on was nade:

This proceeding involves difficult issues and the
positions of the parties both have some nerit in the
present stage of the devel opnent of the |law on the
subj ect .

In view of the foregoing, one is constrained to concl ude
that both at the tine of the Secretary's initiation of MSHA' s
regul atory processes with regard to Contestant and at the tinme of
the adm nistrative litigation a reasonable basis in both |aw and
fact existed which supported the Secretary's position
Substantial justification for the Secretary's action and position
are thus found to have existed. The points and authorities set
forth in the Secretary's nmenorandumin support of his answer to
the application are found neritorious and by reference are
i ncorporated herein as part of this decision. VenBlack, Inc's
application is denied (FOOINOTE. 2) and this proceeding is dism ssed.

M chael A. Lasher, Jr.
Admi ni strative Law Judge

FOOTNOTES START HERE: -

~Foot not e_one

1 There is no contention or indication that the Labor
Department has acted oppressively or in bad faith in this matter

~Foot not e_t wo

2 In viewof this decision no ruling is made with respect to
VenBl ack's notion to wi thhold Confidential Financial |Information
from public disclosure and the same remains in a seal ed envel ope
in the official case folder






